
Considerations and Recommendations to Make 
the Most Effective Arguments in Submissions

Insights from an Accounting Arbitrator



Disputes involving the application and interpretation of accounting matters, particularly 
those related to purchase price adjustment disputes in the post-acquisition landscape, 
are often presented to a neutral accountant for a final determination.  Like the old adage 
“know your audience,” legal counsel who are presenting such claims should recognize 
that the “judge” for these cases is not an attorney, likely never studied law, and by the 
nature of their chosen profession in accounting, may be more persuaded by certain 
presentations and approaches than others. 
 
Do accountants think differently than lawyers, judges, or random individuals?  As 
accountants, and not as a behavioral scientist or sociologist, we are not qualified 
to answer that question.  But based on our experiences as accounting experts and 
arbitrators, we can describe some of the things that accountants find convincing when 
reviewing positions and evidence while serving in the role of an “arbitrator.”  

Below is a list of items, and insights on each, related to matters of significance that legal 
counsel should consider when presenting purchase price adjustment disputes to an 
accounting arbitrator.
 
1. Explain the Logical Application of the Contractual Language to the Transaction
 
The language in the purchase agreement is there for a reason, including the working 
capital and/or earn-out terms.  Accountant arbitrators want to understand the big 
picture including how the deal was priced, what motivated the sale or purchase, and 
what made the parties choose the terms they included in the agreement.  All provide 
useful context to guide the accountant arbitrator towards his or her interpretation of 
certain terms, clauses or provisions.  The background sections of submissions often 
include the names of the parties, key dates and events, but don’t always provide the 
logical application of the contract terms to the transaction, and importantly, the 
connection to its pricing.  While the background of the transaction won’t change the 
terms agreed to by the parties, presenting such information to the arbitrator will go a 
long way in his or her understanding of the underlying transaction and subject business.
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2. Abstract the Major Terms 
 
To help guide the accountant arbitrator’s application of the key provisions of the 
agreement, outlining which terms take precedent in the relevant calculations provide a 
map for him or her to follow.  

Further, accountants like flowcharts, especially the generation likely serving as arbitrators 
today.  In fact, most early accounting guidance was summarized in flowchart format.   
The added benefit is that a flowchart demonstrates an orderly and easy flow for decision 
making that the submission can also follow when presenting positions.  The lack of 
presenting a similar structure only means the accounting arbitrator will have to sketch 
out this picture and may leave an impression that your position must be somehow trying 
to skip a step or hide something.
 
3. Differentiate Principles, Policies, and Underlying Practices
 
Words matter, and this is especially true for accounting principles, policies, and practices.  
Be careful how you use these terms and be aware they each have a different meaning to 
the arbitrator.  

“Principles” are the rules from the Financial Accounting Standards Board, also known as 
Generally Accepted Accounting Principles (“GAAP”), as well as from the International 
Accounting Standards Board, also known as International Financial Reporting Standards 
(“IFRS”), for entities that follow the IFRS guidance.  

“Policies” are different, and reflect the principles specifically chosen by the entity and are 
generally disclosed in the first footnote to the entity’s financial statements.  

“Practices” are also unique, and represent the calculations, methodologies, and other 
mechanical procedures that an entity employs when producing financial statement 
account balances.   

Principles – and in some cases, policies – can have broader context while practices 
typically lend to narrower interpretations of what the agreement “allows.”  It is therefore 
critical that when presenting information in a submission to an accounting arbitrator, the 
proper terms are used, and that these terms are directly linked to the contract language.

4. Good Faith Document Sharing Matters
 
Accountants are generally hypersensitive to the concepts of fairness and transparency.  
This trait may arise out of the need to rely on management’s integrity in conducting 
an audit or possibly just reflects the more rule-based mindset of some accountants.  In 
any case, when a party acts in an unfair or deceptive manner in an attempt to block the 
opposing side from a fair process, it creates the risk of causing the accounting arbitrator 
to distrust the offending party, which can carry over to judgements about what may 
be valid positions that require trust in representations.  It is possible that judges and 
attorneys may have a lower sensitivity based on common discovery battles.  The insight 
and message on this point is that accountants don’t live in that world.

5. Advocating Weak Positions Impairs Credibility 
 
Similar to the lessening of trust issue above, presenting frivolous or dubious accounting 
positions to a learned accountant arbitrator is more likely than not to actually offend 
the arbitrator, and cause the arbitrator to distrust the offending party when favorable 
judgements are needed and valid.  Similar to the issue above, judges and attorneys may 
have a lower sensitivity based on living in an advocacy world, and not a world based on 
“free from material misstatement.”  
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6. Declarations are Useful
 
Accountants rely on management representations and that same mindset applies in an 
arbitration over accounting matters.  Whenever possible, a declaration from a former or 
current CFO, or accountant can be of high value.  If it’s an operations issue impacting 
inventory or some other business issue, then the appropriate person with special 
knowledge is similarly valuable.  Expert opinions may also be useful, but arguably less 
so than a declaration from those who may have been involved in the accounting and 
operations of the subject business, as well as involvement with the transaction itself.  
Those who were involved with the subject business both pre and post close may have the 
most insightful knowledge.  Certain matters may warrant the use of an expert opinion, 
but often the use of consultants to help prepare an appropriate submission and guide a 
party through the accounting arbitration process is adequate.  By the time issues reach an 
accounting arbitrator for determination, the parties will have typically spent much time 
exchanging documents and computations, negotiating and resolving underlying points.  
The accounting arbitration process is not the time to attempt discovery.  If the remaining 
issues were simple, presumably the parties would have resolved them on their own.  The 
arbitrator welcomes detailed accounting opinions and interpretations.  Legal opinions 
hold less weight as the issues being determined are accounting in nature, both by design 
and definition.  Importantly, the accounting arbitrator is the ultimate “expert” who will 
render an opinion.

7. Repetition Doesn’t Strengthen Weak Positions

The number of times a position is stated doesn’t strengthen what was said the first 
time.  The nature of the typical arbitration process with submissions, rebuttals, and an 
interrogatory process, creates a situation ripe for repetition.  However, counsel should 
assume the accounting arbitrator fully appreciated the position when initially presented.  
If the need arises, simply referencing the position in the opening submission, in the 
rebuttal, or during the question and answer process, is sufficient. 
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8. Answer Questions Directly, then Expand 

The interrogatory process is technically the last chance to deliver messages to the 
accounting arbitrator, but that doesn’t mean it should be considered another submission.
The party’s enthusiasm to force feed additional information for the arbitrator often 
misses the point of the question.  Answering the question directly is always best, then 
shift into an explanation with information that is related and relevant to the subject.  The 
next item will address what to do if you have new information to share that is unrelated 
to the question being asked. 

9. Seek Permission for “Out of Order” Submissions

You have discovered something that you believe the accounting arbitrator must know 
and receive, but you didn’t include it in the submission, it really doesn’t belong in the 
rebuttal, and it doesn’t fit into the questions being asked, so what should you do?  From 
the perspective of the accounting arbitrator there is a preferred and sensible approach, 
and that’s notifying the arbitrator and the opposing side that an issue has arisen and you 
wish to amend your previous submission.  Obviously, this means asking for permission 
before sending the amended submission or putting it in a document where it doesn’t 
belong.  Such actions, without advance permission, are disrespectful for the arbitration 
process and to the accounting arbitrator.  Noting the comment above regarding the 
accountant’s desire for a fair and transparent process, the request will generally be 
granted, and the opposing side granted an opportunity for rebuttal to the new points 
raised as well.

10. Negativity and Personal Attacks Lessen Credibility

The accounting arbitrator is hired to render a determination on an accounting matter.  
In many situations, the parties to the transaction are frustrated with each other that 
a dispute has arisen, and the relationships have broken down.  This frustration often 
leads to influencing counsel to prepare submissions attacking the integrity of people 
involved in the transaction.  To the accounting arbitrator, such attacks do not help in 
deciding an accounting issue.  Authoritative accounting guidance, documents, evidence 
of historical treatment, and the logical application of contract terms will form the basis 
for the accounting arbitrator’s decision, not ad hominin attacks.  If anything, the use of 
such attacks creates an appearance the party presenting them lacks confidence in their 
positions presented.

As a final note, legal counsel should be focused on the background of the person selected 
as an accounting arbitrator, as the experience, expertise, and approach of accountants 
may vary.  Most importantly, the arbitrator should have demonstrated experience as an 
accounting arbitrator or similar experience supporting an accounting arbitrator.  Some 
accountants have technical GAAP expertise and SEC reporting skills, while others have 
concentrated their careers more in financial analysis than in technical accounting.  The 
dispute may be a technical accounting application, or it may be a judgement about a 
reserve or contingency.  If the subject business has unique industry issues, the relevant 
industry experience should also be taken into account when selecting an arbitrator. 
Furthermore, accountant arbitrators differ on process, with some preferring a more 
focused process based solely on submissions while others may lean towards gathering 
context through conferences and hearings.  Depending on the issues in dispute, it may 
be beneficial to engage in such expansive processes;  do they add helpful context, or 
potentially act as “noise” against a backdrop of a straightforward agreement?  Matching 
the issues to the potential arbitrator’s skills, experience, and process is essential.
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Floyd Advisory helps parties manage complex issues that come with engaging in a 
transaction process, starting with pre-deal risk mitigation efforts – helping to review 
accounting practices, crafting language in purchase and sale agreements related to the 
post-closing adjustments, and assembling accounting records – and through to any post-
transaction dispute processes.  

Our professionals have served in all roles within transaction service advisory work 
and can help you through your arbitration process: as consultants, experts or neutral 
arbitrators.  Select practice leadership and their experiences are summarized below.

 Joseph J. Floyd
 Partner
 +1 212-867-5848 | jfloyd@floydadvisory.com

JOSEPH FLOYD, CPA, JD, is a Partner and Co-Founder of Floyd Advisory.  Mr. Floyd, 
for whom the company is named, has worked with a prestigious, varied list of clients 
including Global 1000 companies, major law offices, private equity firms and others in 
need of expert advice and solutions for complex financial reporting, accounting, and 
strategic business matters, including in the context of M&A-related disputes.  Mr. Floyd 
has served as an expert witness and testified on accounting and financial issues in the 
United States District Court and the United States Bankruptcy Court in several states 
and in the trial courts of various states and appeared before the Securities and Exchange 
Commission to outline and analyze facts, practices and principles related to public 
company financial statement changes.  Mr. Floyd has also served as a neutral accounting 
arbitrator in multiple post-transaction disputes.

 
 Michael W. Phillips
 Managing Partner
 +1 617-586-1075 | mphillips@floydadvisory.com

MICHAEL PHILLIPS, CPA, CFF, ABV is the Managing Partner at Floyd Advisory.  He 
has considerable experience advising on a wide range of accounting and finance issues.  
Mr. Phillips has assisted counsel with numerous internal accounting investigations, SEC 
investigations, white collar defense matters, valuation engagements, bankruptcy examiner 
investigations, and other forensic accounting assignments.  Mr. Phillips has provided 
assistance to executive management and counsel in various business dispute matters, 
including damages analyses, intellectual property matters, and purchase price disputes.   
He has led large financial reporting restatement projects and has provided financial due 
diligence services on target business acquisitions.  Mr. Phillips has also provided testimony 
as an expert witness.
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 William F. Shea
 Partner
 +1 646-884-9652 | wshea@floydadvisory.com

WILLIAM SHEA, CPA, is a Partner at Floyd Advisory.  He has an extensive range of 
experience covering accounting, advisory and investigation services, including post-
acquisition and earn-out disputes, royalty audits and other specially-prepared calculation 
disputes, restatements, forensic accounting, valuation assignments, and special 
investigations.  Mr. Shea has worked with many top corporate law practices, private 
equity firms and their portfolio companies on M&A-related matters, including pre-deal 
consulting work designed to mitigate risk, as well as post-acquisition disputes, including 
purchase price disputes, as the accounting expert on numerous arbitration proceedings.  
He has also served as an expert witness in United States District Court, state courts and 
in front of arbitration panels.

 Gregory E. Wolski
 Expert Advisor
  +1 312-560-3383 | gwolski@floydadvisory.com

GREGORY WOLSKI, CPA is an independent Expert Advisor to Floyd Advisory.  Greg 
retired in June 2019 from Ernst & Young LLP.  Greg was a partner in EY’s Forensic & 
Integrity Services practice with over 39 years of experience in due diligence, litigation, 
accounting and auditing and other advisory services.  Greg served as the firm’s global 
practice leader for the Transaction Forensics practice (including purchase price disputes, 
Foreign Corrupt Practices Act and anti-bribery/anti-corruption due diligence, private 
equity anti-corruption compliance, transaction fraud and forensic due diligence).  
Greg also served as the Global Sector leader for all forensic services provided to Private 
Equity firms.  Greg focuses his practice on accounting and financial issues and disputes 
including inventory, contract accounting and pricing, environmental costs and expenses, 
project management, purchase price disputes and financial statement accounting 
practices and procedures.  He has served as an independent arbitrator or as an expert on 
over 500 M&A matters.
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New York
555 Fifth Avenue, 6th Floor
New York, NY 10017
212.845.9018

Boston
155 Federal Street, 11th Floor 
Boston, MA 02110
617.586.1040

www.floydadvisory.com

ABOUT Floyd Advisory
Floyd Advisory is a consulting firm providing financial and 
accounting expertise in areas of Business Strategy, Valuation, SEC 
Reporting, Transaction Analysis, and Litigation Services.


